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STATEMENT OF THE | SSUE

The issue presented is whet her Respondent, Kinm ns Recycling
Corporation (Kimmns), is entitled to use the General Permt
i ssued under Rule 62-701.801, Florida Adm nistrative Code (the
General Permt) of the Departnment of Environnental Protection
(Departnent) to operate a solid waste transfer station in the
City of Jacksonville (the City).

PRELI M NARY STATEMENT

On Decenber 12, 2000, Kinmm ns submitted a Notice of Intent
to Use CGeneral Permt to the Departnent and on Decenber 22, 2000,
publ i shed the requisite newspaper notice of its intent to use the
General Permt. The Gty tinely requested an adm ni strative
hearing. Thereafter, this cause was transferred to the Division

of Adm nistrative Hearings (Division) to conduct a final hearing.



North Ri verside Community Association also filed a tinely
chal  enge in DOAH Case No. 01-0784, but voluntarily dismssed its
chal | enge.

Ki mmi ns presented the testinony of: Hugh Gauntt, G eg
Mat hes, Juanita Clem and Carolyn McCreedy. The Depart nment
of fered no additional w tnesses, but adopted the testinony of the
Kimm ns' witnesses. The City presented the testinony of Mary C
Nogas, L. Chris Pearson, and Diane Kerr. Additionally, Kimmns'
exhibits identified as a through m including Exhibit i-1
(submtted after the hearing by stipulation of the parties) were
admtted in evidence. The Departnment's Conposite Exhibit
nunbered 1 and the City's Exhibits nunbered 1 through 3 were
admtted in evidence. The Cty's Conposite Exhibit 4, consisting
of photographs taken by Ms. Kerr depicting flood conditions in
and around McCoys Creek, after objection, was not admtted into
evi dence and has been proffered. The photographs were not
revealed to Kinmns prior to hearing nor were they |listed on the
Cty's exhibit list. Kinmmns clained prejudice when Ms. Kerr was
guesti oned about the photographs, and the undersigned agreed.
The Gty did not request a continuance until the filing of its
Menor andum of Law. Ms. Kerr testified regarding the flood
conditions without restriction and her testinony has been
considered herein. The Cty's request to continue the final

hearing is deni ed.



A Transcript of the final hearing was filed with the
Di vision on June 29, 2001. After receiving an extension of tine,
the parties filed Proposed Recommended Orders. Kinmmns and the
City filed Menoranda of Law. Kinmns filed a Motion to Strike
several proposed findings and conclusions fromthe GCty's
proposed recommended order and the City filed a Response. The
Motion to Strike is denied. Al of these filed post-hearing
docunents have been considered in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

Backgr ound

1. On Decenber 12, 2000, Kimmins filed a Notification of
Intent to Use a CGeneral Permit to Construct and Operate a Solid
Waste Transfer Station (Notice of Intent) pursuant to Rul es 62-
701. 801 and 62-4.530, Florida Adm nistrative Code, using DEP Form
62-701.900(4). The Notice of Intent includes revised docunents
whi ch appear in the record.

2. Kimmns filed an addendumto its Notice of Intent on
Decenber 21, 2000, substituting a service agreenent between
Ki mnmi ns and Peni nsul ar Pest Control Services, Inc. (Peninsula)
dat ed Decenber 19, 2000, providing for insect and vector control
at the proposed facility. This addendum al so contai ned an
Enmer gency Services Spill Response Agreenent wi th Environnent al

Renedi ati on Services, Inc. dated January 1, 2000. Kinmns al so



suppl enented its Notice of Intent with a revised pest contro
service agreenment with Peninsul ar dated January 19, 2001.
3. Kimmns published a Public Notice of Application for a

General Permt in the Florida Tinmes Union, Jacksonville, Florida,

on Decenber 22, 2000.

4. On January 11, 2001, the Departnent issued a
"Notification of Use of a General Permt to Construct and Operate
a Solid Waste Transfer Station fromthe Kinm ns Recycling
Corporation General Permt Nunmber 0017894-002-50." The
Departnment did not object to the use of the general permt,
provi ded several changes were nade to the project. The evidence
i ndi cates that these changes have been i ncorporated by Kinm ns.
See, e.g., Findings of Fact 5 and 6.

5. As part of its Notice of Intent submtted to the
Department, Kimrmins submtted a Site Plan and a Floor Pl an,
Figures 2 and 3, respectively. In response to the Departnent's
Notice of Use, Kimm ns submtted anended Figures 2 and 3 for the
Notice of Intent. The revised site plan added two notes (i)
regarding the base flood el evation at McCoys Creek and the
el evati ons of the devel oped portions of the site, and (ii) a
notation that "the site shall be designed and nmanaged in such a
way to divert stormnater [or] floodwaters away fromthe solid
wast e storage area,"” and show ng the one-hundred (100) year fl ood

pl ai n delineati on.



6. The revisions to the floor plan contain the sane note
with respect to diversion of stormwvater or flood waters and shows
a three-inch by eighteen-inch rounded curb along the north end of
t he buil di ng.

7. The facility depicted in the Notice of Intent and the
revised Site and Floor Plans is a graphical description of
Kimm ns' intent to operate the facility, although these pl ans
were seal ed by a professional engineer, M. Gauntt.

8. The service area for the facility extends fromjust
sout h of Savannah, Georgia, to Dade City, Florida, inland from
the Atlantic Ccean in an arch alnost reaching the Gulf of Mexico
and passing north through Chiefland, Florida, and further north
to Val dosta and Odom GCeorgi a.

Proposed Solid Waste Transfer Station

Locati on/ Surroundi ng Area

9. The facility site for the proposed transfer station is
| ocated at 140 Stockton Street in Jacksonville, Florida.

10. The area to the east, and north of the facility to
Beaver Street, is generally industrial in nature, although there
is an open portion of property imediately north of the facility.
Resi denti al homes appear on the north side of Beaver Street.
There is a commercial truck business on the southwest corner of
Beaver Street and Stockton. There are also industrial buildings

to the west of the facility.



11. By stipulation, the existing building on the proposed
facility site is |located north and 214.7 feet fromthe top of the
nearest (northern) bank of McCoys Creek (Creek). A mnority
resi dential nei ghborhood, the closest residential area to the
facility, is located south of the Creek and McCoys Creek
Boul evard (Boul evard). The Boul evard is the northern boundary of
t hi s nei ghborhood. (The Creek and the Boulevard are referred to
herein as "MCoys," see Transcript, page 430, notw thstanding the
different spelling used through the Transcript, Exhibit i-1, and
post - heari ng subm ssions.)

12. The Creek is a tidally influenced creek, which floods
at the intersection of Stockton Street and the Boul evard, when
the incom ng tides coincide with heavy rainfall. See al so
Fi ndi ngs of Fact 104-114.

13. There are trees which act as a buffer between the
facility and the residential area to the south. Looking south
fromthe facility at ground |evel, nothing can be seen other than
trees.

14. In response to concerns about the traffic inmpact of the
proposed transfer station on the residential area south of the
facility, Kimmns submtted a revised transfer route that would
bring collection vehicles and transfer vehicles in and out of the
facility by way of Stockton Street north of the residential area

and south of the facility. The transfer vehicles will utilize a



route to the landfill that will avoid residential areas. The
trucks leaving the facility with waste will travel north on
Stockton Street to Beaver Street, travel west to McDuff Avenue,
t hen south and access 1-10. This is generally considered an

i ndustrial route.

15. In terns of siting a solid waste transfer station, the
Stockton Street facility is an acceptable |ocation as it is
| ocated close to waste generation and centrally located in the
Cty of Jacksonville, making it an acceptable transition point
for solid waste. Further, it is |ocated near major traffic
corridors, 1-95 and I-10, and there is a | arge anmount of acreage
avai l abl e for the proposed | and use and adequate buffering and
screening fromthe standpoint of vegetation.

Prior Use

16. The building proposed to be used as a transfer station
has previously been utilized by Kinmins as a
construction/denolition debris recycling center.

17. The center also handled and stored nunicipal solid
waste (MSW. Minicipal solid waste conmng onto the facility and
under the City of Jacksonville's Ordinance could remain on site
for up to ninety (90) days.

18. The recycling center was operated in a way that caused
excessive noise in the neighborhood, e.g., a chipping machine

operated outside, and al so caused ot her problens due to the way



in which it was operated, including causing offensive odors and
attracting vectors. M. Kerr noticed garbage washed fromthe
facility into McCoys Creek during heavy rains.

19. Kimmns has not had any operations at the site for
approximately three and one-half (31/2) years. The problens
associated with the former facility are not indicative of the
manner in which Kinmns expects to operate the transfer facility.

Change i n Owershi p/ Managenent

20. Kimm ns was a whol |l y-owned subsidiary of Eastern
Environnental , but was acquired by Waste Managenent in Decenber
1998, when Eastern was acquired. No fornmer Kinm ns managers or
enpl oyees will be enployed at the transfer station.

21. Kimmns Recycling Corporation is owned by Waste
Managenent Hol dings, Inc., which in turn is owed by Waste
Managenent | ncorporated. Waste Managenent Hol dings, Inc., also
owns Waste Managenent, Inc. of Florida.

Proposed QOperations

22. The facility is proposed to be operated as a solid
waste transfer station, which involves smaller solid waste
col l ection vehicles transporting their loads to the facility,
where the waste is segregated as either MSWor construction and
denmolition (C & D) waste. This waste is deposited on the fl oor
of the transfer station and | oaded by excavator or backhoe (and

potentially a front-end | oader) into |arger transfer trucks,



whi ch then take the waste to one of the landfills designated in
t he Noti ce.

23. The average daily volune of the transfer station is
expected to be 300 tons of waste, although it is designed to
handle up to 1,000 tons per day. |If the facility reached its
energency capacity volunme, Kinmns has the right to refuse the
waste. Absent energency conditions, the nmaxi num waste storage
time will be twenty-four (24) hours. On an energency basis such
as the aftermath of a hurricane, waste, which would be
principally C & D waste, could be held for up to three (3) days.

24. The proposed building is fairly conmon in design, other
than the fact that it is larger than normal. The additional size
is sufficient to all ow separate vehicles on the tipping floor for
the two different types of waste (MSWand C & D) with separate
entrances for those trucks. There are no apparent restrictions
on vehicl e novenent.

25. In the event that waste can not be properly processed,
due to equipnent failure and the inability to secure backup
equi pment or adverse weat her conditions, waste would not be
accepted at the transfer station. The purpose of the proposed
transfer station is to nore effectively and efficiently transport
waste to the landfill, i.e., rather than a | arge nunber of
smal l er collection vehicles traveling 30 to 40 mles to the

landfill, a nuch smaller nunber of |arge transfer vehicles would
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deliver the waste fromthe transfer station to the landfill. In
this manner, truck traffic would be reduced at the landfill.

26. The result of the efficiencies derived fromthe
transfer station may result in |lower cost in delivering solid
waste to the landfill, cost reductions that would be realized by
Wast e Managenent and, if the Gty of Jacksonville chose to
utilize the transfer station, would be shared by the Gty and its
t axpayers.

27. There is an additional benefit because fewer trucks
will travel the lengthy route to the landfill and the overall air
em ssions for the Gty of Jacksonville are expected to be
general ly reduced, although the specific reductions were not
quanti fi ed.

Rul e Requi renents not in Dispute

28. A review of the Pre-hearing Stipulation reveals that
the foll owi ng subsections of Rule 62-701.801, Florida
Adm ni strative Code, are not in dispute: (2), (2)(c)(1),
(2)(c)(6), (3)(a), (3)(d), (3)(e), (4)(b), and (4)(e)-(9).

Rul e Requirenents in Dispute

Rul e 62-701.801(2)(c)2., Florida Adm nistrative Code-
Machi nery and Equi pnent

29. Section 4.2 of the Notice of Intent describes the

machi nery and equi pnent to be used and specifically nanmes the
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| oader, excavator, and transfer trailers and their respective
cubi c yard capacity.

30. Table 2 of the Notice of Intent specifically sets forth
t he | oadi ng capacities of the excavator and | oader, including
cubi ¢ yards per hour, tons per hour and tons per day. The
| oadi ng capacities of either the excavator or wheel |oader
individually (respectively 1,166 and 1,604 tons per day) exceeds
the antici pated handling capacity of approximtely 1,000 tons per
day.

31. The requirenments of the rule with respect to machinery
and equi pnment have been net.

Rul e 62.701.801(2)(c)3., Florida Adm nistrative Code-
Transfer Pl an

32. Section 4.3 of the Notice of Intent, in conjunction
with the revised transfer route in Kimmns' Exhibit j, sets forth
t he proposed transfer plan.

33. The transfer plan sufficiently describes the transfer
route, which has been anended to avoid having collection vehicles
and transfer vehicles traverse the nei ghborhood south of the
facility. The new route generally transgresses an industri al
ar ea.

34. Kimmns will ensure that this specified route will be
foll owed by controlling Waste Managenent's own trucks; contract

provi sions with other users of the facility; and video nonitoring
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to ensure that trucks enter and | eave Stockton Street north of
the facility. Utimtely, a carrier's failure to conply with
this requirenment will result in the wthdrawal of that carrier's
right to use the transfer station.

35. The types of transfer vehicles to be used are descri bed
in Section 4.3.2. Wile the average nunber of trucks can be
determ ned by dividing the average expected daily volune of 300
tons per day by the legal Ilimt of 22 tons per transfer trailer,
it is anticipated that volume will vary. To neet this varying
demand, Kinmins will subcontract out the hauling of waste by
transfer trailers, so that trucks will be avail able on an as-
needed basis.

36. Wth respect to the timng of the transfer of solid

waste, Section 4.1.3.4 provides that waste will be handled "on a
first-in, first-out basis to the extent practical. Transfer
trucks will be | oaded as soon as waste is available."

37. Kimm ns has provided a transfer plan neeting the
requi renments under the rule for the General Permt.

Rul e 62.701.801(2)(c)5., Florida Adm nistrative Code-
Staffing

38. Section 4.5 of the Notice of Intent describes the
per sonnel procedures for the proposed transfer station and sets
forth the hiring plan in Section 4.5.1 and the training plan in

Section 4.5. 2.
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39. The mninmum personnel listed in the Notice of Intent is
based on the average of 300 tons per day. |If that anmount of
wast e were exceeded, the nunber of trained enpl oyees woul d be
increased to neet the increased | oad.

40. Waste Managenent encourages its enpl oyees to becone
certified and, to encourage that training, it not only pays for
the training, but also provides a wage incentive. As a result
that programis typically utilized by its enpl oyees.

41. The laborer listed in Section 4.5.1 as part of the
staffing conponent would be a person trained as a "spotter,"
i.e., a person who could identify unauthorized waste as well as
putting trucks in the correct area to dunp their | oad.

42. In addition to the training described by M. Mathes,
there is periodic retraining of enployees including review of
prohi bited and restricted material as well as enphasis on
conpliance with permts.

Rul e 62-701.801(3)(b), Florida Adm nistrative Code-

Ventilation for Tipping, Processing, Sorting, Storage, and
Conpacti on Areas

43. Section 4.7.2 of the Notice of Intent describes the
ventilation system design and states that all tipping, storage
and | oading areas are |located within the building.

44, The facility is conpletely open on its north face which
serves as ventilation. Additionally, there are three (3) fans

that can be utilized to provide ventilation for the facility,
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either drawing air in or drawing out as needed. The ventilation
system for the facility, although mniml from an equi pnent
standpoi nt, conplies with the requirenents for the Cenera
Permt.

Rul e 62-701.801(2)(c)4., Florida Adm nistrative Code-
Dr ai nage

45. Section 4.4 of the Notice of Intent describes the

dr ai nage and water supply systens for the proposed facility,

whi ch al so serves as the | eachate control system See also

Kimm ns' Exhibit f (revised site plan). The follow ng di scussion
regardi ng drai nage overl aps significantly with the |ater

di scussion of the |eachate control system and potenti al

contam nation of McCoys Creek. Sone of the findings are repeated
in light of the specific issue discussed.

46. The purpose of the |eachate control systemis to
collect all liquids that conme in contact with the waste to be
routed through sonme formof treatnent process, in this case an
oi |l /water separator and then into the sanitary sewer system for
ultimate treatnent at the publicly-owned wastewater treatnent
plant. Al of the concrete floors in the facility will be
finished to provide a positive slope to the floor drains, which
will have traffic bearing clean-outs and gutters. The building

walls and the three-inch curb will also serve to confine | eachate
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within the building and prevent it frommxing with stormater.
See al so Findings of Fact 54-68.

47. The system which utilizes an eight-inch pipe for ease
of operations to clean out and for maintenance, is nore than
adequate to handle the anticipated liquids. If the pipe were
sized to handl e the anobunt of |eachate generated, it would need
to be only two-to-three inches in dianeter.

48. The stormnater managenent systemis planned to prevent
rainwater frombeing directed fromthe parking area into the
building. Instead, rainwater is expected to be diverted around
the building into the existing retention pond. The parking area
"apron" slopes up to the building to prevent water from fl owi ng
inside the facility. It is expected that the rainwater will flow
east or west to the stormwater retention pond. Additionally, the
proposed three-inch curb would prevent stormmater from fl ow ng
into the facility, notw thstanding the sl ope.

49. Ms. Cem an expert in stormmvater design and
permtting, noted that she has reviewed the existing stormater
permt and, because no additional inpervious area is being
proposed to be added near the site, believes there is no reason
that a permt nodification would be required, nor would the
change in use require permt nodification.

50. Fires at transfer stations are not at all common. Wth

t he updat ed and noderni zed sprinkler systemanticipated to be
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part of the building inprovenents, there would be zoning of the
sprinkler systemand the ability to shut off a | eaking source
fromthe system

51. If a fire occurred during the day, there would be
people on-site to deal with the fire and there would be appear to
be very little sprinkler water involved.

52. Even if a fire were to happen at night, there are
approximately one to two hours of storage capacity within the
facility even if the drains were blocked, and if the drainage
systens were operating, it is anticipated that they would be able
to adequately handl e the sprinkler water w thout overflow ng the
curb, although the design has not yet been conpl et ed.

53. There is no reason to believe that the stormater
managenent system woul d not operate as required to keep
stormnater out of the facility and to drain into the permtted
retention pond, which is south of the facility. Further, the
stormnvat er system which will be maintai ned and operated by
facility personnel, is sufficient to prevent the m xi ng of
| eachate with stormmvater and will prevent contam nation of MCoys
Cr eek.

Rul e 62-701.801(3)(c), Florida Adm nistrative Code- Leachate
Contro

54. Section 4.7.3 of the Notice of Intent generally

describes the | eachate control system i.e., catch basins |ocated
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in the central portion of the unloading area and one catch basin
| ocated in the center of the |oading area (where the transfer
vehicles will park). The floor of the building will be sloped to
drain toward the catch basin, and the liquids thus collected wll
be directed through pipes to an oil/water separator and then the
systemw || be connected to an existing sanitary sewer system
See al so Finding of Fact 46.

55. By definition, the termleachate neans that the
subst ance | eaches through or noves through a body.

56. There is a significant difference between the
conposition of the |eachate at a landfill versus a solid waste
transfer facility. The transfer station |eachate is
substantially weaker and | ess concentrated in strength than
| eachate froma landfill. There are very few |liquids generated
by the waste in a transfer station as nost of the water which
comes in contact with the floor is wash water and, at days end,
the floor is washed down, which constitutes the majority of the
water travelling into the system

57. The Kimm ns' |eachate control system has been desi gned
to keep all leachate within the building, to be ultimately
transported through the | eachate control systemto the sanitary
sewer system The systemis designed to be nore than adequate to
handl e the small anounts of |eachate that woul d be generated at a

transfer station.
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58. The |l eachate control systemis conprised of the
concrete transfer station floor, which is sloped toward the fl oor
drains, the walls of the facility, and the three-inch curb that
woul d confine the | eachate to the facility. The substance fl ows
into collection gates at two | ocations on the floor.

59. The effect of the systemis that water, including water
contam nated by | eachate, cannot |eave the facility other than
t hrough the floor drains or by overflow ng the three-inch curb.

60. Gven the | arge storage capacity of the floor and the
"pit," where the transfer trucks pull into the facility, the only
scenari o under which water m ght overflow into the retention pond
fromthe facility would be if a fire occurred at the facility at
ni ght and the drains for the |eachate control systemwere
bl ocked. If that were to occur, the retention pond has the
capacity to contain the water produced by the worse case scenario
with respect to fire. Any leachate that overflowed into the
retention pond could be held until tested and if it was
unacceptable to go into McCoys Creek, it could be handled in a
nunber of ways, such as punping into a nearby sanitary sewer
system

61. There is an oil/water separator included as part of the
| eachate control systemto renove oil and any chem cal s that
mght cling to the oil. The system however, is not designed nor

required to treat | eachate. The |leachate will be treated at the
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publicly-owned wastewater treatnment plant. See al so Finding of
Fact 46.

62. The connection of the | eachate systemto the sanitary
sewer systemis an appropriate way to collect, treat, and di spose
of the | eachate in accordance with the rules for General Permtt
for a Transfer Station.

63. The sanitary sewer systemis operated by the | oca
wastewater utility, JEA, and it is unclear at this tine whether
an industrial wastewater permt wll be required for the
facility. |If such a permit were required, it would be obtained,
assum ng one were necessary, before the facility began operation.
There is no requirenment that Kinmns obtain a permt fromJEA
prior to requesting the General Permt.

64. To the extent that a JEA permit is required and there
is atesting requirenent, it would not have to be done on a batch
sanpling, but could be done in a nmanner that would all ow
conti nuous operation of the | eachate control system Kinmmns is
more likely than not to be able to conply with JEA s requirenents
if they are applicable, particularly given the fact that |eachate
generated at a transfer station is extrenely diluted, i.e.,
"primarily wash water."

65. The facility and its stormmater nanagenent system are
designed to prevent stormwater fromm xing with the | eachate by

preventing water outside of the building fromentering the
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bui | di ng and preventing | eachate fromexiting the buil ding.

There is asphalt paving approximately twenty feet to the north of
the building, sloping up to the northern entrance into the
building. This systemincludes the walls of the building and the
three-inch curb at the north end of the building that woul d keep
out water. The water is expected to flow to the east or west of
the building to the stormnater retention pond to the south of the
bui I ding. See al so Findings of Fact 46-47.

66. There was sone suggestion by the City that there would
be a problemresulting fromleachate | eaking fromtrucks onto the
facility's parking area. It was noted, however, that seals on
trucks are standard requirenments. Additionally, there is an
econom c incentive for haulers of waste to the facility, which
are wei ghed and pay a fee based on weight, not to pay for
processing water. The haul er would be required to correct the
problemin order to continue to use the facility.

67. At worst, leachate falling onto the parking area woul d
fl ow through the stormater managenent system and be treated in
the swal es and retention pond. As Ms. Nogas stated, she did not
consider this significant, stating that it would be "the sane
kinds of things that fall on roadways that presently drain in
McCoys Creek, nothing particular or special."

68. The overall effect of the systemis to divert

stormnat er around the facility to the retention pond at the south
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end of the site. The facility has thus been designed with a

| eachate control systemthat would prevent discharge from

| eachate and the m xing of |eachate with stormwater as required
by rul e.

Rul e 62-701.801(4)(a), Florida Adm nistrative Code-
Unaut hori zed Wast e

69. Section 4.1.3.1 of the Notice of Intent states that
"Any unaut hori zed or prohibited wastes will not be accepted at
the site," and explains that "[I1]f the unauthorized waste is
encountered foll owi ng unl oading, that waste will be i medi ately
returned to the delivery vehicle. |If the vehicle is not
avai l abl e, then the prohibited waste will be tenporarily stored
ina [forty-yard capacity box] designated as 'unauthorized waste'
on the Floor Plan (Figure 3). Transport and di sposal of the
unaut hori zed waste woul d be perfornmed by Environmenta
Renedi ati on Services, Inc."

70. This description of the operating procedure was
confirmed by M. Mathes who stated that there are certain types
of waste that woul d be unauthorized and not accepted at the
facility. To the extent that a problemis discovered in tine,
the truck that delivered it would take it back. |If that course
of action was not available, it would be put aside in the forty-
yard contai ner and the environnmental renediation service would

renove the waste. The service contract with Environnenta
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Renedi ati on Services, Inc. includes energency services and states
that the conpany will be available on a "24/7 basis" with a
contact nunber to be reached at "any tine."

71. Further, the Cty has a "househol d hazardous waste"
program In light of these progranms, there is a small, and
decreasi ng, anmount of hazardous waste encountered in solid waste.

72. The proposed nethod for dealing wth unauthorized waste
would result in it being handled in a way that would satisfy rule
requirenents.

Rul es 62-4.530(2) and 62-701.801(4)(c) and (d), Florida
Adm nistrative Code- Air Quality; Litter, Qdor, and Vectors

Overvi ew

73. Section 4.1.3.3 of the Notice of Intent to Use
descri bes how litter, insect, odor, and vector control wll be
handled. It states that all waste transfer activities wll be
within the closed area of the building thus mnimzing litter.
The facility wll utilize, as necessary, exterm nation services
of Peninsul ar Pest Control Services, Inc. to control flies, rats,
or other vectors. Odor control will be inplenented through daily
mai nt enance of the building area; storage tines will be kept to a
mninmumto elimnate the potential for litter, odor, vectors or

i nsects.
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74. The parties stipulated that the Notice of Intent
i ncl uded both an "odor control progrant and an "insect and vector
control program”

Litter

75. Section 4.7.2 of the Notice of Intent again reiterates
that all tipping storage and | oading areas are |l ocated within the
building so that litter is expected to be mnimal and facility
staff will maintain the facility to keep all litter within the
bui | di ng.

76. Kinmns did not describe a litter control programin
its Notice of Intent to control on and off-cite litter. However,
Ki nmi ns expects a mninmal anount of litter to be generated
outside of the building fromthe waste transfer activities, which
are planned to be conducted in the encl osed area of the building.
Ki nmi ns does not expect litter to be generated fromthe transport
vehicles, either arriving at or leaving the facility. The
facility will be maintained by staff to keep all litter within
t he buil di ng.

77. The Departnment representative, Ms. Nogas, a |icensed
pr of essi onal engineer in Florida, was satisfied wth the proposal
to prevent litter fromwashing into the retention pond. To the
extent that litter entered the retention pond, she noted that it

woul d be picked up by the facility operator as part of its nornmal
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daily operations and woul d not wash into McCoys Creek. "It's
part of their housekeeping. It's part of what they do daily."

78. Consistent with the Notice of Intent, the engi neer of
record testified that he anticipated little if any litter to be
gener ated outside the building during normal operations,
consistent with his experience at other facilities operated by
Wast e Managenent. The references in the Notice of Intent as to
how litter will be handl ed were consistent with his experience of
how it is handled at other transfer stations.

Alr Quality; QOdors

79. Wile the issue of what applicable air quality
standards might be applied to solid waste transfer stations wll
be di scussed in the Conclusions of Law, the only rel evant
evi dence concerning this matter dealt with (i) odors and (ii)
dust .

80. MsSMincludes waste which can generate offensive odors.
However, the parties stipulated that "[o]dors at a solid waste
transfer station can be controlled by proper waste handling and
sanitation procedures.”

81. To the extent odors are present, there are a nunber of
ways to control the odors. For exanple, waste that is considered
i nappropriate fromthat standpoint could be rejected; specific

| oads coul d be deodorized upon arrival. Mving the waste in and
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out quickly would prevent odors from beconming a problemas it is
primarily an operational issue.

82. The specific plans and procedures that woul d be
utilized to deal with potential objectionable odors would be
first and forenost housecleaning, i.e., as waste cones in it is
i mredi ately | oaded onto trucks and transported to the landfill.
Thus, waste will not remain on the floor | ong enough to devel op
odors. At night there would be no waste left on the tipping
floor, the floor would be cleaned and washed down wi th water at
the end of the day. Cutoff time for accepting certain types of
waste coul d be established to coordinate with the [andfil
closing tines in order to ensure daily renoval of waste fromthe
tipping floor.

83. To the extent that waste would remain in the facility
overnight, it would be | oaded into the transfer vehicles and
woul d be tightly tarped to contain odors.

84. Wth respect to particular |oads that are odoriferous,
there are chemcal msts or gels that could be applied to
neutralize the odor. Additionally, it could be m xed with other
waste material to encapsulate it tenmporarily until it is | oaded
out. M. Mithes also noted that if there is a commercial carrier
for garbage routinely bringing odoriferous loads to the facility,
that carrier would not be allowed to continue to use the transfer

station.
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85. The facility would have available to it the resources
of Waste Managenent, and specifically its corporate-based odor
initiative group that reviews technology and chem cal s that have
been used successfully and that know edge base woul d be avail abl e
to managers in Florida.

86. Wth respect to suggestions of the City as to how odor
m ght be better controlled, these were shown to be inpractical or
unwor kabl e. For exanple, designing a facility with negative air
pressure woul d not be practical or reasonable; entirely enclosing
the facility, if it were in fact possible, would require
ventilation and mght in fact be nore detrinental than natura
di spersion; the lack of a deodorizing systemis of little
significance and it is very rare that a transfer station would
have such a system M. Nogas indicated that while "nopst
transfer stations have huge doors on themto let the trucks in,"
every transfer station she saw "had | arge open areas that are
open during the time that the transfer station is operating.”

87. M. Nogas noted that controlling odors basically
i nvol ved good housekeepi ng and she determ ned that the odors
could be controlled adequately. Many transfer stations have one
open si de.

88. To the extent that conplaints are received about odors,

t he managenent can be expected to resolve the probl ens.
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89. Wth respect to design issues, the engineer for the
Notice of Intent stated that dust control is usually an
operational issue and that he did not believe that dust could be
better controlled if air filters had been included as part of the
design. The Departnent's expert also considered the absence of
air filters not to be significant.

90. Moreover, there is nothing in Rule 62-701.801, Florida
Adm nistrative Code, requiring solid waste transfer stations to
specifically control dust, and it is not a typical design feature
in transfer stations. M. Gauntt stated, however, that placing
C & Dmaterial in back of the building helps the ability to
control dust.

91. Operationally, the Notice of Intent referenced that the
“"[t]he facility will maintain on-site at all tines adequate
equi pnent to performt "[d]ust control,” and the person ultimtely
in charge of operations of the facility stated that a street
sweeper woul d be present for dust control.

92. Additionally, there were a nunber of operational
nmet hods described for controlling dust including: not allow ng
dusty MSWinto the facility as a first line of defense; putting
up nesh screens at open bay areas; placing other material on top

of a dusty |oad; and wetting down a dusty load if needed.
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93. The Departnent, in its review of the Notice of Intent,
reasonably believed that Kinmns could adequately control dusty
mat eri al .

Vectors and Vern ns

94. Pests and other vectors are not nornmally a serious
problemin a transfer station due to housekeepi ng techni ques.

95. M. Mthes reiterated that the best control of vermn
and ot her pests is through good housekeepi ng net hods and maki ng
sure the tipping floor is cleaned on a daily basis.

96. In addition, a pest control service will provide vector
and vermn control, utilizing bait and traps for vermn and for
vectors using a gel-type material to put in cracks and crevices
where insects woul d be expected to be. |If needed for any
probl ens, the pest control service could be called on. The
ability to have the pest control conpany cone out as needed,
above and beyond the quarterly treatnents, is set forth in the
contract.

97. The experience of those with extensive involvenent with
transfer stations indicates that generally traps or baits for
rodents is adequate. Even M. Pearson agreed that vectors can be
controll ed wi thout spraying by maintaining good sanitary
procedures.

98. The facility can be operated in such a way that pest

and verm n can be adequately controll ed.
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Rul e 62-701.801(4)(d), Florida Adm nistrative Code- Waste
Handl i ng/ C eani ng

99. Section 4.1.3.4 of the Notice of Intent addresses waste
handl i ng and cl eaning, noting that waste "will be handled on a
first-in, first-out basis to the extent practical" and
"[t]ransfer trucks will be | oaded as soon as waste is avail abl e.
Al'l waste storage areas shall be cleaned at the end of daily
operations or during continuous operation, as necessary to
prevent odor and vector problens. Al floors will be free of
standing liquids; any liquids will be directed to the catch
basins along the center of the floor (Figures 2 and 3). The
catch basins are part of the |eachate collection system described
in Section 4.7.3."

100. As Section 4.7.3 notes, the | eachate collection system
connects to a sanitary sewer systemso that the drainage from
cl eaning areas is discharged into a sanitary sewer system

101. These statenents made in the Notice of Intent were
confirmed by M. Mathes, who testified that "[a]s waste cones in,
it will be imrediately | oaded onto the trucks and transported to
the landfill. At night there would be no waste left on the
ti pping floor."

102. Wth respect to cleaning, the floors would first be
cleaned utilizing the | oader which has a rubber-type strip at the

bottom of the bucket to scrape any waste and get it off the
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floor. The floor would then be washed with water at sixty pounds
of pressure with the water running to the | eachate collection
system all done on a daily basis.

103. A simlar description of the cleaning, i.e., an
initial "dry clean-up" renoval of waste and then washing down the
floor was al so provided by Ms. Cem She stated that the water
woul d be entering the | eachate collection systemand then into a
sanitary sewer. This is appropriate to neet the requirenents of
the rule.

Rul es 62-701.801(1) and 62-701.300(2)(g), Florida

Adm ni strative Code- Proximty to Residential Nei ghborhood
and Potential Contam nation of MCoys Creek

104. The primary objection of the Gty to the Kinmmns
project is that the proposed transfer station is |ocated too
close to a residential neighborhood, particularly given the
potential odor, noise, and pests that the Cty anticipates from
the operation of the transfer station. Contrary to the Cty's
position, there was anple evidence that transfer stations can be
operated, w thout problens, in close proximty to residentia
nei ghbor hoods.

105. Another issue raised by the Gty is the potential for
contam nati on of McCoys Creek should the General Permt be
gr ant ed.

106. M. Gauntt testified that he has designed and visited

a nunber of operational solid waste transfer stations in very
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close proximty to residential areas. |n one case, the adjacent
property was near an apartnent conplex and in another area was
within sight of "sonme very high-valued hones.” In these cases,
there did not seemto be any serious odor problem

107. M. WMathes testified that it is not unusual to have
resi denti al nei ghborhoods near waste transfer stations. He
identified a large facility in downtown Denver processing 4,000
to 5,000 tons of waste a day near a residential nei ghborhood and
a facility in the Houston area w th nei ghbors right next door,
within 200 to 300 feet.

108. Ms. McCreedy testified that there are solid waste
transfer stations in Florida in simlar proximty as the Stockton
Street facility is to residential areas and that those facilities
have had no noi se, odor or verm n conplaints.

109. Wth respect to the issue of noise, there is nothing
specific in the General Permt rule that addresses noise or
requires noi se studies to be conducted. Nevertheless, the
orientation of the building, which opens to the north and cl oses
to the south, and the fact that the southeast and sout hwest and
east walls and roof are insulated wll abate noise to the south.

110. Wth respect to operations, all heavy equipnent w ||
operate inside of the building, the facility will conply with
| ocal and federal noise requirenents, if applicable, and back-up

alarms on trucks using the facility will either be nuffled or
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di sengaged on a tenporary basis to conply with the facility’'s
operating rules to mnimze noise.

111. The parties stipulated that the existing building is
| ocated 214.7 feet fromthe top of the nearest bank of MCoys
Creek. There was no evidence presented that there would be a
change to the dinensions of the existing building. The Notice of
Intent indicates that all storage of solid waste, including the
ti pping and | oading areas, will occur within the building that is
encl osed on three (3) of its four (4) sides and will thus be nore
than 200 feet from McCoys Creek

112. There was extensive testinony by Ms. Kerr, an active
menber of the community, to the effect that McCoys Creek
Boul evard is frequently flooded after rain events and the water
overflows the bank and becones a | ake. M. Kerr, famliar with
the prior operation on the site, also observed litter and garbage
flowng into the Creek, under dry and flood conditions. She has
al so observed flood waters fromthe Creek flowing into the
property connected with the facility, but not onto or into the
facility. Flood waters have al so caused the Creek beds to erode,
underm ning the tree |ine.

113. However, the weight of the evidence indicates that
this flooding woul d not adversely effect vehicles entering the
transfer station fromthe north along Stockton Street, which is

el evated north of McCoys Creek to the entrance to the facility.
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Ms. Kerr also admtted that there were other entrances to
Interstate 1-10, west of MCoys Creek, besides the planned
entrance from McDuff. M. Kerr admtted that the facility did
not cause the flooding and would not affect the flooding that had
been occurring. She also agreed that the floodi ng was not caused
by Kimmins or its predecessors operating a facility on Stockton
Street.

114. The preponderance of the evidence indicates that any
fl oodi ng of McCoys Creek woul d not adversely inpact the
operations of the facility and that the operation of the facility
is not likely to contam nate McCoys Creek as |ong as Kimm ns
mai ntains the facility in the manner presented in this
proceedi ng. See al so Findings of Fact 45-68.

Ki nmi ns' Conpl i ance Program

115. The facility is configured in such a way that it could
be operated in conpliance with the Departnment's rules and t hat
Ki nmi ns woul d be able to operate the facility in such a way as to
nmeet the appropriate requirenents.

116. Waste Managenent, under M. Mathes' direction,
operates Trail R dge Landfill under contract for the Gty of
Jacksonville. The same type of environnmental conpliance that
Wast e Managenent utilizes at that landfill would be applied to
t he proposed transfer station. Even the Cty's representative

admtted that his experience with Waste Managenent's operation at
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Trail Ridge Landfill has been satisfactory. The Landfill Gas
managenent that M. Pearson was not satisfied with has not been
owned by Waste Managenent for nore than three (3) years.

117. Additionally, Kinmns is now a Waste Managenent entity
and woul d be subject to the Waste Managenent conpliance program
headed by Ms. McCreedy in Florida. That conpliance program puts
the responsibility on the district manager (in this case M.

Mat hes) for overseeing the facility. Nevertheless, Ms. MCreedy
reviews permts periodically to ensure that a facility operates
in conpliance with the permt through site inspections and
periodic review of permt applications, operating records and any
appl i cabl e mai nt enance records. There is also a conpliance
assurance systemcreating a database of permts, permt
conditions and periodic recording responsibilities that she is
responsi ble for reviewing, along with the district nanagers. Her
experience in Florida in conpliance includes overseeing thirteen
(13) solid waste transfer stations and this conpliance
responsibility would extend to the Stockton Street facility if it
is permtted.

118. Wth a newwy-permtted facility there is a start-up
procedure that would include putting operating perm:t
requi renents into the conpliance database, ensuring that
operators are properly trained and that personnel have received

training on specific operation plans within the permt
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application, all of which would be reviewed periodically. Wth
respect to the Stockton Street facility she did not see any
proposed practices or contingencies that would create conpliance
pr obl ens.

119. In addition to the subm ssion of the Notice for the
CGeneral Permt, there would be additional steps taken before
operations could occur, i.e., detailed construction plans and
speci fications, overseeing of construction by an engi neer,
preparation of as-built drawi ngs and certification by an engi neer
t hat construction has been done in conpliance with the Genera
Permt, with the as-built drawi ngs and certification being
submtted and accepted by the Departnent prior to operations
begi nni ng.

120. Additionally, other permts would be required that if
not obtai ned, would preclude the facility from becom ng
operational, including the City of Jacksonville's certificate of
need permtting procedure.

Ki mm ns' Experience

121. The witnesses presented by the City objecting to the
proposed transfer station have no experience or famliarity with
transfer station operations. M. Pearson has never obtained a
permt for, operated, or managed a transfer station.

122. His famliarity with transfer stations consists

primarily of visiting three (3) facilities in northeast Florida,
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none of which were controlled by Waste Managenent. W th respect
to the two (2) stations handling MSW he was not aware of the
procedures they use to control verm n and odors, and conceded
that facilities in relatively rural |locations (as those stations
were) m ght have different procedures for controlling odor and
verm n than one | ocated on Stockton Street, and agreed that he
had not reviewed the permts for those stations and thus has no
i dea what DEP was told as to how they woul d operate.

123. Ms. Kerr has never visited an operating transfer
station, and her only information is derived from speaking to
people from Marietta where there were problens with a transfer
station where procedures were not followed, and the problens were
the result of the failure to foll ow procedures.

124. In contrast, the w tnesses supporting the proposed
transfer station have substantial experience with the permtting
and operation of solid waste transfer stations.

125. M. Gauntt, who prepared the engineering plan for the
Notice of Intent to Use, has designed and permtted transfer
stations in a nunber of states, including Florida, and was
accepted as an expert in solid waste transfer station design and
permtting.

126. M. Mthes is an expert in solid waste managenent and
has visited a nunber of operating Waste Managenent transfer

stations.
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127. Ms. Cem accepted without objection as an expert in
solid waste managenent design and permtting and stormater
design and permtting, has had experience in reviewng solid
waste transfer station permts when she was with the Departnent
and is famliar with the permtting requirenents for such
transfer stations.

128. Ms. McCreedy, accepted w thout objection as an expert
in solid waste facility siting and permtting, permt conpliance
and solid waste nanagenent has been involved with the above-
descri bed conpliance program for Waste Managenent's transfer
stations within the State of Florida.

129. Ms. Nogas is a solid waste section supervisor for the
Northeast District Ofice for the Departnent and in that capacity
is responsible for permt review for all solid waste permts and
has been since 1989.

130. Those supporting the proposed transfer station and
testifying as to its conpliance with the requirenents of the
Ceneral Permt and its ability to operate in conpliance with
t hose requi rements have extensive experience with solid waste
transfer stations, while those who woul d suggest that there may
be problens in operating a solid waste transfer station,
particularly one proximate to a residential nei ghborhood, totally

| ack such experience and experti se.
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CONCLUSI ONS OF LAW

131. The Division of Adm nistrative Hearings has
jurisdiction over the subject natter and the parties to this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

132. The Cty, by stipulation, has standing to bring this
proceedi ng to chall enge Ki mm ns' proposed use of the Ceneral
Permt.

133. Section 403.814(1), Florida Statutes, authorizes the
Department "to adopt rules establishing and providing for a
program of general permts under chapter 253 and this chapter for
proj ects, which have, either singly or cumulatively, a mnimal
adverse environnmental effect. Such rules shall specify design or
performance criteria which, if applied, would result in
conpliance with appropriate standards adopted by the conm ssion.
Except as provided for in subsection (3), any person conplying
with the requirenments of a general permt may use the permt 30
days after giving notice to the departnent w thout any agency
action by the departnent.”

134. General permts, including the one at issue in this
proceedi ng, are not "issued" by the Departnent. GCeneral pernmts
are established by rule adoption and the rule, itself is the

general permt. The Departnent in Safe Harbor Enterprises, Inc.

v. Robbie's Safe Harbor Marine Enterprises, Inc. and Depart nment
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of Environnental Protection, DOAH Case Nunber 98-3695, 1999 W

402501, *4 n.1 (Fla. Dept. Env. Prot. March 12, 1999) stated:

Unl i ke other types of permts, general
permts . . . are not "issued" by the
Department. Ceneral permits are established
by rul e adoption and the rule, itself, is the
general permt. See, e.g., Rule 62-
701.801(1), F.A.C. A general permt rule
aut hori zes persons to undertake an activity
if: (a) the activity cones within the
paraneters of and conplies with the criteria
and conditions of the rule establishing the
general permt; (b) the person subnits to the
Departnent a notice of intent to conduct
activities under the authorization of the
general permt rule with required supporting
docunents 30 days prior to conducting such
activities; and (c) the Departnent does not
t ake agency action within the 30-day period
determ ning that the proposed activities are
not authorized by the general permt rules
relied upon by the persons giving notice.

See § 403.814(1), F.S.; Rule 62-4.530, F.A C

135. The parties stipulated that Section 403.814, Florida
Statutes, and Rules 62-4.510 through 62-4.540, 62-701. 300, and
62-701. 801, Florida Adm nistrative Code, are applicable in this
proceedi ng. (The issues regarding disputed statutes and
regulations wll be addressed bel ow )

136. Pursuant to Section 403.814, Florida Statutes, the
Departnent pronul gated a specific rule allowing the use of a
general permt to construct and operate a solid waste transfer
station (the General Permt). See Rule 62-701.801, Florida

Admi ni strative Code (repealed May 27, 2001).°1
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137. The design and operation of the proposed solid waste
transfer station cones within the anbit of the General Permt.
Kimmns filed a Notice of Intent to Use the General Permt and
publ i shed the requisite notice. The Departnent, in accordance
wth Section 403.814, Florida Statutes, did not take agency
action determ ning the proposed activities were not authorized.
| nstead, the Departnent sent Kimmns a letter noting that it did
not object to Kinmns' proposed use of the General Permt for the
proposed solid waste transfer station, provided that the site was
constructed and mai ntained in accordance with several additional
requirenments.

138. Kimm ns, as the applicant, has the burden of proving

entitlenent to the General Permt. Departnent of Transportation

v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

However, as noted in City of Newberry v. Watson Construction

Conmpany, Inc. and State of Florida, Departnment of Environnmenta

Protection, et. al., DOAH Case Nos. 95-0752 and 95-0753 (DEP

Final Order Dec. 19, 1996), the initial burden is to present

evi dence of conpliance with the applicable specific rules and not
"evi dence of conpliance with every other Departnent standard or
rul e which m ght possibly be inpacted by a proposed facility."
The burden then shifts to the objector, here the Gty, to
denonstrate that the party, here Kinmm ns, seeking to use the

general permt, is not likely to conply with these specific rules
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or is not likely to conply with air or water quality standards.
As wi |l be discussed below, Kimrmins has net its burden of proof,
while the City has failed to denonstrate that Kinmns is not
likely to conply with the rules at issue or with applicable air
or water quality standards.

139. Gven the subm ssion of a Notice of Intent to Use that
meets the mnimumrequirenents of Rule 62-701.801, Florida
Adm ni strative Code, the City's challenge to Kimm ns’ use of the
General Permt allows any additional information necessary to
provi de reasonabl e assurance of conpliance to be properly
provided by Kimm ns at hearing in this de novo proceeding.

Ham | t on County Board of County Comm ssioners v. State Depart nent

of Environnental Regul ation, 587 So. 2d 1378, 1387 (Fla. 1st DCA

1991).

140. Rule 62-4.070, Florida Adm nistrative Code, which
requires applicants for a permit to denonstrate certain
"reasonabl e assurances,” does not inplenment Section 403. 814,
Florida Statutes, and is not otherw se applicable in this
proceeding. Part | of Rule 62-4 deals with the issuance or
denial of permts generally, whereas general permts are governed
by Part 11l of Rule 62-4. Conpare Rule 62-4.001, Florida
Adm nistrative Code with Rule 62-4.510, Florida Admnistrative
Code. Moreover, as noted above, a general permt is not "issued"

and there is no "application"” in a general permt process. See
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Safe Harbor Enterprises, Inc., 1999 W. 402501, *4 n. 1. Wile

the right to use a general permt nmay be denied by the
Departnent, the general permt itself is not denied. Rule 62-
4.070 is not intended to, nor does it, apply to general permts.

141. The City clains that Chapter 403, Part IV, Florida
Statutes, is applicable in this proceeding. Part IV of Chapter
403 consists of Sections 403. 702 t hrough 403. 7895, which pertain
generally to the subject of resource recovery and nmanagenent.
However, to claimthat all of Part IV should be applicable is not
appropriate as Part 1V deals with such topics as waste tire and
| ead-acid battery requirenments (Section 403.717), toxics in
packagi ng (Section 403.7191), used oil disposal (Section
403. 751), conpost standards (Section 403.7043), and waste-to-
energy facilities (Section 403.7061). None of those sections are
applicable to solid waste transfer stations. The Gty could have
specified particular sections within Chapter 403, Part 1V, as
bei ng applicable to this proceeding, but chose not to do so. |Its
claimthat Part IVinits entirety should be applicable is not
avai l i ng.

142. The City also argues that Section 403.021(8), Florida
Statutes, is applicable to this proceeding.? The City focused
particularly on the [ ast sentence of Subsection (8), which
provi des: "Furthernore, in review ng applications for permts,

the departnment shall consider the total well-being of the public
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and shall not consider solely the anbient pollution standards
when exercising its powers, if there may be danger of a public
heal th hazard."

143. This provision is not applicable for at |east two
reasons. First, it applies only when the Departnent is
"reviewi ng applications for permts."” As previously noted
general permts are issued by rule and there is no "application”
for general permt, but rather a notification of intent to use.
Second, this subsection has no applicability unless and until a
determi nati on has been nmade that "there nay be a danger of a
public health hazard" and there was no evi dence presented
establishing a public health hazard woul d ensue fromthe
operation of the proposed transfer station. The City has not
referenced any ot her subsections of 403.021, nor presented
evi dence to show that those subsections apply in this proceeding.

144. Rule 701.300(2)(g), Florida Adm nistrative Code,
prohibits the storage of waste within 200 feet of a water body.
By stipulation, the building for the proposed facility is nore
than 200 feet from McCoys Creek and all activities including
storage are to take place within the building. Therefore, Rule
62-701.300(2)(g), Florida Adm nistrative Code, is inapplicable.

145. Rule 62-701.801(1), Florida Adm nistrative Code,
refers to Rules 62-4.540 and 62-701. 300 (which has already been

di scussed). See footnote 1. Under Rule 62-4.540(4), Florida
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Adm ni strative Code, a general permt does not permt operation
of the permitted activities when it, anong other things, "causes
harmor injury to human health or welfare; causes harmto ani nal
pl ant or aquatic life . . . or cause[s] pollution in
contravention of Florida Statutes and Departnent rules.” A
preponder ance of the evidence indicates that this Rul e woul d not
be violated with respect to McCoys Creek or in any other manner.
Ki nmi ns presented substantial evidence that the facility wll
have in place a stormvater managenent systemthat woul d prevent
contam nation of MCoys Creek

146. There are no specific applicable air quality standards
referenced under Rule 62-4.530(2), Florida Adm nistrative Code.
However, this subsection provides that: "A proposed project which
may be reasonably expected to violate air quality standards,
wat er quality standards, or drinking water standards or which
will not neet the public interest requirenents set forth in
Chapter 403, F.S., shall not be entitled to use of a general
permt."

147. Rule 62-4.530(2) would seemto require that the party
chal I engi ng the proposed use of a general permt nust nmake sone
showi ng of a reasonabl e expectation that one of the prohibited
actions would occur. To read the rule otherwi se would be to
require an entity proposing to use a general permt to prove a

negative. Final orders of the Departnent, however, in cases
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i nvol vi ng geot echni cal problens or existing odor problens, have
tended to blur this distinction and suggest that an entity
proposing to use a general permt provide "reasonabl e assurances”
that it will abide by relevant Departnent rul es and standards

before it is permtted to operate. See, e.g., Edwards v.

Departnent of Environnmental Protection and Sout hwest Land

Devel opers, Inc., DOAH Case Nos. 95-3712-14, 1995 W. 1053214, *10

(DEP Final Order Feb. 12, 1996) and City of Newberry, supra. The

probl ens faced by the parties seeking to use a general permt in
t hose cases do not exist with respect to Kinmns proposed use of
the General Permt.

148. The Gty failed to provide sufficient evidence that
t he proposed transfer station "may be reasonably expected"” to
violate any air, water or drinking water standards, as noted in
Rul e 62-4.530(2), Florida Adm nistrative Code.

149. To the extent that standards with respect to odors or
dust m ght be applicable, Kinm ns presented a variety of nethods
that could be reasonably expected to prevent both odors or dust
from becom ng a probl em

150. Contrary to the City's assertion, Rule 62-296. 320,
Florida Adm nistrative Code, is also not applicable to
determining Kimmns' eligibility to use the General Permt.

151. Even if Rule 62-296.320, Florida Adm nistrative Code,

with its prohibition of "objectionable odors" applies, the steps
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that Kimmins is proposing to take to prevent odors from occurring
are such that the rule would not be violated. Under the
standards established in Rule 62-296.300(4)(c), Florida
Adm ni strative Code, a violation does not occur sinply because an
em ssion of unconfined particulates occur. The facility operator
nmust al so have failed to take reasonabl e precautions to prevent
the em ssions. Thus, for the Gty to denonstrate there is a
reasonabl e expectation that the unconfined particul ate standard
will be violated, it nust not only show that such em ssions wl|l
occur, but that Kimm ns has not proposed and will not take
reasonabl e precauti ons against the emssion. The Cty has failed
to make such a denonstration

152. Rule 62-296.320(2) pertains to "objectionable odors."
This termis defined in Rule 62-210.200(181), Florida
Adm ni strative Code, as "[a]ny odor present in the outdoor
at nrosphere which by itself or in connection with other odors, is
or may be harnful or injurious to human health or welfare, which
unreasonably interferes wwth the confortable use and enjoynent of
life or property, or which creates a nuisance." Under this
standard, the Cty nust denonstrate there is a reasonable
expectation that the proposed transfer station will create odors
so strong, intense or noxious that they are legally classified as
"obj ectionabl e odors" according to this definition. To do so,

the City would have to denonstrate either a reasonable
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expectation that the chem cal constituents and concentration of
any odors is or may be injurious or harnful to human health or
wel fare or woul d have to show a reasonabl e expectation that the
nature, strength, frequency and duration of any odors wll
unreasonably interfere with the confortable use and enj oynent of
the life or property of the neighbors or create a nuisance. The
City has failed to make such a denonstrati on.

153. The other portion of Rule 62-4.530(2), Florida
Adm ni strative Code, referred to above, deals with projects which
"Wl not neet the public interest requirenments set forth in
Chapter 403, F.S." The City cites to Section 403.021(8), Florida
Statutes, in support of its public interest argunent, see, e.g.,
Cty's Menorandum of Law, page 5, which is not applicable for the
reasons stated herein. Neverthel ess, the proposed transfer
station is expected to reduce overall air em ssions due to fewer
truck trips to the landfill. While air emssions in the
imediate vicinity of the transfer station mght increase, it was
not shown that the surroundi ng nei ghborhood as a whol e woul d be
adversely affected, as the trucks using the transfer station
would in all likelihood otherwi se be traversing Interstate I-10,
which is within one-half mle of the transfer station facility.
Finally, the econom c benefits of a transfer station would be
avai lable to the Gty of Jacksonville and its taxpayers to sone

degree. \Wile these are not issues directly addressed by the

48



public interest requirenments of Rule 62-4.530(2), Florida
Adm ni strative Code, they denonstrate, that in the aggregate, the
proposed transfer station would have benefits to the public.

154. The evidence shows that Kimm ns has net the
requi renments of Rule 62-701.801(2)(c) 2., 3., 5., and (3)(b),
Fl ori da Adm nistrative Code, dealing with machi nery and
equi pnent, the transfer plan, staffing, and ventilation,
respectively.

155. The drainage/ | eachate control system was wel |
descri bed and, along with the stormwat er managenent system for
the facility, was shown to be sufficient to appropriately dea
with | eachate and keep stormmater out of the facility. Kinmns
complies with the requirements of Rule 62-701.801(2)(c) 4.,
Fl ori da Adm ni strative Code.

156. The | eachate control system was designed to be nore
t han adequate to handle the quantity of |eachate anticipated and,
through its connection to the sanitary sewer system wll provide
adequate treatnent and preclude di scharge. The design of the
facility wll also neet all reasonabl e assurances that may be
necessary that |leachate will not mx with stormvater. Ki nm ns
conplies with the requirenents of Rule 62-701.801(3)(c), Florida
Adm ni strative Code.

157. The requirenments of Rule 62-701.801(4)(a), Florida

Adm ni strative Code, that unauthorized waste not be accepted and
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that a plan for handling unauthorized waste be addressed, are
again satisfied. The Notice of Intent, as well as the testinony
of M. Mathes, makes clear that both unauthorized and prohibited
wast e woul d not be accepted and that contingency plans would be
in place and woul d be nore than adequate to handl e any

unaut hori zed waste that did find its way to the proposed transfer
station.

158. The control of litter, inspects, odor, and vectors to
prevent sanitary nui sance and unsi ghtly appearance, as required
under Rule 62-701.801(4)(c), Florida Admi nistrative Code, was
di scussed in sone detail. Kinmmns has considered these issues
and has proposed nethods that neet any requirenment of "reasonabl e
assurance" or "reasonabl e expectation" that such problens would
not occur at the proposed facility.

159. The requirenments of Rule 62-701.801(4)(d), Florida
Adm ni strative Code, regarding waste handling and cl eaning, are
met. Waste will be handled on a "first-in, first-out basis to
the extent practicable.” The necessary cleaning as required by
the rule and the drainage into sanitary sewers or the equival ent
was nore than anply denonstrated by Kinm ns.

160. Furthernore, as noted in the Findings of Fact 104-114,
the Gity's primary objection to the proposed transfer station was
that it is to be located too close to a residential neighborhood

because of the anticipated odor, noise, and pests antici pated
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fromthe transfer station's operations. The concerns regarding,
odor, noise, pests, as well as any potential contam nation of
McCoys Creek, have been adequately addressed by Ki mm ns.

Addi tionally, there were a nunber of exanples presented by
several w tnesses showi ng that solid waste transfer stations
exist, in simlar proximty to residential areas as the Stockton
Street facility, and have been operated w thout conplaints from
t hei r nei ghbors.

161. Kimm ns has provided "reasonabl e assurances” that it
neets the requirenents to use the General Permit in light of the
evi dence presented as to the design and operation of the transfer
station and the fairly sophisticated waste managenent conpli ance
program that woul d be available to the Stockton Street transfer
station.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED that a Final Order be entered finding that
Ki mm ns' proposed Stockton Street solid waste transfer station

qualifies for the General Permt.
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DONE AND ENTERED this 6th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

CHARLES A. STAMPELCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
850) 488-9675 SUNCOM 278-9675

Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of Septenber, 2001.

ENDNOTES

'/ Rule 62.701.801(1), Florida Adm nistrative Code, provides:
"General Permt: A general permt is hereby granted to any person
for the construction and operation of a solid waste transfer
station that has been designed or will be operated in accordance
with the standards and criteria set forth in Rules 62-540 and 62-
701.300, F.A.C. and this section.™

2/  Section 403.021(8), Florida Statutes: "The Legislature further
finds and declares that the public health, welfare, and safety
may be affected by di sease-carrying vectors and pests .
Furthernore, in review ng applications for permts, the

departnent shall consider the total well-being of the public and
shall not consider solely the anbient pollution standards when
exercising its powers, if there may be a danger of a public

heal th hazard."
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David B. Struhs, Secretary

Departnent of Environnmental Protection
3900 Commonweal t h Boul evard

The Dougl as Bui | di ng

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recomended Order. Any exceptions to
this Recormended Order should be filed with the agency that wll
issue the Final Order in this case.
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